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2.

Automated decision-making is the process of making a decision by automated means without

PRIVACY AND AUTOMATED DECISION MAKING

How the rules are changing and why it matters

Background

Amendments to the Privacy Act 1988 were passed in December 2024. The reforms included
a transparency obligation relating to Automated Decision Making (ADM) (ss 1.7 - 1.9, Sch1).

Regulated entities must comply with the ADM transparency provision from December 2026.

What is automated decision-making?

any human involvement. It can involve digitally created profiles, automated algorithms or
inferred data. For example:

Targeting consumers based on their interests and behaviour
Excluding groups from targeted advertising

Personalised pricing decisions based on individual profiles

What new obligations are coming into force?

From December 2026, an APP entity’s privacy policy must contain specific information
where a decision made by a computer program ‘could reasonably be expected to
significantly affect the rights or interests of an individual’.

This is framed broadly, applying to all decisions made by computer programs that
significantly affect an individuals’ rights and interests. It is not limited to gen Al.

What ‘specific information’ must be disclosed?

Information to be disclosed includes the kinds of personal information used by the
computer programs and the kinds of decisions affected by ADM.

Specifically, the information required to be disclosed is:

(a) the kinds of personal information used in the operation of such computer programs;

(b) the kinds of such decisions made solely by the operation of such computer
programs; and

(c) the kinds of such decisions for which a thing, that is substantially and directly related
to making the decision, is done by the operation of such computer programs [put more



simply, where a computer program does something that substantially and directly
affects the decision, those kinds of decisions must also be disclosed].

5. Are all decisions made by ADM affected?

¢ No. Only decisions that could ‘reasonably be expected to significantly affect the rights or
interests of an individual’.

e The legislation gives three non-exhaustive examples of the kinds of decisions that may be
caught:

(i) a decision made under a provision of an Act or a legislative instrument to grant, or to
refuse to grant, a benefit to the individual;

(ii) a decision that affects the individual’s rights under a contract, agreement or
arrangement;

(iii) a decision that affects the individual’s access to a significant service or support.

e The Explanatory Memorandum to the legislation does not give further detail, other than to
say the transparency requirements will promote equality and non-discrimination.

e |tis currently unclear to what extent digital advertising will be affected and whether targeted
advertising and personalised pricing could be caught.

6. Practical Impact

e |Ifthe Actis interpreted broadly, there may be potential for the ADM obligations to apply to
activities such as:

e Personalised pricing, where consumer profiling is used to set a price for a product or
service.

e Advertising segmentation, where a group of consumers receives or does not receive
an advertisement or discount.

o Exclusion of particular groups. For example, where advertisements such as
gambling and alcohol are not served to a particular group, either due to legislative
restrictions or personal exclusion requests.

7. What’s next?

e The OAIC intends to commence outreach on ADM implementation in Q4 2025 and will be
meeting with IAB to discuss ADM and digital advertising. IAB will encourage the OAIC to take
a practical approach to ADM, which does not create unnecessary burdens for industry or
harm the consumer experience.

e |AB will update members on the OAIC’s advice later this year.
e The provisions will come into force in December 2026.
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